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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
RICHARD EUGENE MILLARD, )
)
Defendant-Appellant.
)
______________________________)

NO. 47369-2019
BENEWAH COUNTY NO. CR05-18-1225

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Richard Eugene Millard appeals from the district court’s Order Denying Defendant’s
Rule 35 Motion. Mr. Millard was sentenced to a unified sentence of ten years, with two years
fixed, for his domestic battery with traumatic injury conviction. Mindful that he did not supply
any new or additional information in support of his Rule 35 Motion, Mr. Millard asserts that the
district court abused its discretion by denying his Rule 35 motion.

Statement of the Facts & Course of Proceedings
On November 7, 2018, a prosecuting attorney’s information was filed charging
Mr. Millard with domestic battery with traumatic injury. (R., pp.32-33.) He entered a guilty
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plea to the charge and was sentenced to a unified sentence of ten years, with two years fixed, and
the district court retained jurisdiction. (R., pp.45, 47-50.) Following the period of retained
jurisdiction, the district court relinquished jurisdiction. (R., pp.55-58.) Mr. Millard filed a
timely Rule 35 motion. (R., pp.59-60.) After a hearing on the motion, the district court denied
the motion. (R., pp.62, 74.) Mr. Millard filed a Notice of Appeal timely from the district court’s
Order Denying Defendant’s Rule 35 Motion. (R., pp.63-65.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Millard’s Idaho Criminal Rule 35
Motion for a Reduction of Sentence?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Millard’s Rule 35 Motion For A
Reduction Of Sentence
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984)). “The criteria for examining rulings denying the requested leniency are the
same as those applied in determining whether the original sentence was reasonable.” Id. (citing
Lopez, 106 Idaho at 450).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). In order to show an abuse of discretion, Mr. Millard must show that in light of
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the governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,
121 Idaho 385 (1992)). “When presenting a Rule 35 motion, the defendant must show that the
sentence is excessive in light of new or additional information subsequently provided to the
district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Mindful that he did not supply any new or additional information in support of his Rule
35 Motion, Mr. Millard asserts that the district court failed to give proper weight and
consideration to the information contained in his Rule 35 motion and, as a result, did not reach
its decision by an exercise of reason.
Mr. Millard’s Rule 35 Motion noted that:
This Motion is made as a plea for leniency and in recognition of Defendant’s
efforts at rehabilitation. Defendant has and continues to demonstrate genuine
remorse and a need for treatment. Defendant has a good family support network,
is intelligent and highly employable, and would make the most of any opportunity
made available to him by the court. Defendant had participated to his fullest
ability in the retained jurisdiction program, and his termination from that program
was based on misunderstandings with his primary caseworker, and not on any
program violations, disciplinary actions, or any unwillingness of the Defendant to
participate in any and all programs that he was allowed to enter. Further, it would
be in the best interest of justice that said sentence by amended, altered or reduced.
(R., pp.59-60.)
Based on the above information, Mr. Millard assets that the district court abused its
discretion in denying his Rule 35 motion.
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CONCLUSION
Mr. Millard respectfully requests that the order denying his Rule 35 motion be vacated
and the case remanded to the district court for further proceedings.
DATED this 6th day of January, 2020.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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